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TIMBER CUTTING AGREEMENT 
(IP Bravo Lump Sum – Agreed Volume with Performance Deposit) 

 
 

THIS AGREEMENT (this “Agreement”) is made and entered into this       day of 
June, 2010 (the “Effective Date”) between       (hereinafter called “Grantor”) and RMK Select 
Timberland Investment Fund II, LLC (hereinafter called “Grantee”). 
 
 

Statement of Background Information 
 
 
 A. Grantor is the owner of that certain tract of property in Washington County, 
Oregon, more particularly described in Exhibit “A” attached hereto and incorporated herein by 
this reference (the “Property”). 
 
 B. Grantor desires to grant Grantee, and Grantee desires to acquire from Grantor, the 
right and obligation to cut and remove the trees specified in Section 1 of this Agreement, in 
accordance with the provisions of this Agreement. 
 

Statement of Agreement 
 
 In consideration of the mutual agreements and covenants set forth herein and other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Grantor and Grantee, intending to be legally bound, agree as follows: 
 
 1. Cutting Right and Obligation.  Grantee shall cut and remove (“harvest”), during 
the term of this Agreement, all designated timber growing or standing within the area of the 
Property, containing approximately 35.4 acres (the “Sale Area”) shown on the map attached 
hereto as Exhibit “B” and by this reference made a part hereof (such trees being hereafter 
referred to as the “Timber”).  Grantee’s right and obligation to harvest the Timber is subject to 
those additional harvesting standards attached hereto as Exhibit “C” (the “Harvesting Standards 
and Procedures”) and incorporated herein by reference.   
 
 2. Advance Payment and Performance Deposit.  Grantee shall pay to Grantor a 
total of       and      /100 Dollars ($     ) (the “Advance Payment”) for the rights provided 
to Grantee under this Agreement; provided however, such amount may be reduced on account of 
loss as provided in Section 5. Upon execution of this Agreement, 50% of the total price will be 
paid to Grantor.  The balance of the total value shall be paid before the commencement of the 
harvest, or by December 15, 2010, whichever comes first.   
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Grantee shall deposit with Stuntzner Engineering & Forestry, LLC (“Agent”) a performance 
deposit of five thousand and 00/100 Dollars ($5,000.00) (the “Performance Deposit”) to be held 
in a non-interest bearing escrow account by Agent to secure Grantee’s obligations hereunder.  
The Performance Deposit will be returned to Grantee upon successful completion of harvesting 
and all obligations hereunder.  If in the opinion of Grantor or it’s Agent, Grantee has failed to 
perform or has breached any of its obligations hereunder, then Grantee will be liable in the 
amount determined by Grantor or its Agent to be due from the Grantee, and Grantor is hereby 
authorized to keep all or part of the Performance Deposit.  Any amount due from Grantee over 
and above the amount of the Performance Deposit shall be immediately paid by Grantee to 
Grantor.  Upon completion of harvest, Grantee has 45 days to complete all remaining 
obligations.  
 
 3. Cutting Period.  The term of this Agreement (the “Term”) begins on the 
Effective Date and ends 12 months following the Effective Date; provided, however, Grantor 
may suspend Grantee’s harvesting activities for an aggregate period not to exceed ninety (90) 
days if weather conditions are such that harvesting poses a risk of excessive damage to roads, 
soil or timber on the Property or on adjoining tracts.  If Grantor exercises this right to suspend 
harvesting activities, the Term shall be extended by a period of time equal to the number of days 
of such suspension.   
 

4. Failure to Cut Timber.  If, upon expiration of the Term, Grantee has failed to cut 
all of the Timber, then (i) title to such uncut Timber shall revert to Grantor; and (ii) Grantor shall 
retain one hundred percent (100%) of the original Advance Payment attributable to the uncut 
Timber as damages to compensate Grantor for the costs of remarketing the uncut Timber and for 
any other consequential damages on account of Grantee’s breach. 
 

5. Transfer of Title and Risk of Loss to Grantee.  Title to and ownership of the 
Timber, including risk of loss on account of fire, storm, disease, insects or other damage, shall 
remain in Grantor until Grantee pays the Advance Payment.  After payment, title and risk of loss 
to the Timber shall (except as provided in Section 4 with respect to uncut Timber) be in Grantee. 
 

6. Forestry Management Practices.  Grantee shall follow good and accepted 
forestry practices generally and usually followed in the cutting and removing of the Timber, and 
shall have the right to take all actions upon the Property which are consistent with good forestry 
practices and reasonably necessary to the cutting of Timber.  Grantee shall comply with the 
Oregon Department of Forestry Forest Practice and Administrative Rules and Forest Practices 
Act hereinafter amended or revised (“Forest Practices Act”), and Grantee agrees that it will 
comply with any and all federal, state and local laws and ordinances, rules and regulations 
(“Laws”), including Laws relating to the environment and/or the handling, treatment, storage and 
disposal of hazardous substances, including all petroleum products.  Grantee shall not allow any 
leakage, spillage, sampling, or release of any hazardous waste, materials or substances on the 
Property.  Grantee shall notify Grantor and the appropriate jurisdictional governmental agencies 
and take all reasonable action to immediately remedy any release of hazardous waste, materials 
or substances.  All oil cans and other trash resulting from the cutting and harvesting activities 
shall be removed from the Property by Grantee.   
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 7. Property Access.  During the Term, Grantee shall have a right of ingress and 
egress to go on and across the Property, making use of existing roadways and trails when 
available, with personnel, vehicles and other such equipment, as is reasonably necessary, for the 
purpose of harvesting the Timber.  Grantee shall have the right to build new temporary roads and 
logging decks if necessary in harvesting of the Timber; provided, however, that the location and 
width of any such new roads and logging decks must be approved by Grantor or Grantor’s Agent 
prior to the construction thereof.  Grantee agrees to maintain all existing roads upon the Property 
used by Grantee in its operation under this Agreement in as a good a condition as the same were 
upon the Effective Date.  The Grantee agrees to avoid damage to access gates, fences, roads, 
firebreaks, land lines, land line witnesses, crops, and other improvements located upon the 
Property and to leave same in the condition existing upon the Effective Date.  Grantee agrees 
that in the event it or its agents, contractors or employees shall damage such fences, road, 
firebreaks, land lines or land line witnesses, crops or other improvements that Grantee shall, at 
the election of Grantor, either compensate Grantor therefor, or repair same. 
 
 8. Other Timber Damage.  During its activities hereunder, Grantee shall exercise 
reasonable care to protect and prevent damage to trees not covered by this Agreement.  If any 
such trees are cut or seriously damaged by Grantee (or Grantee’s agents, contractors or 
employees), Grantee shall pay Grantor as liquidated damages the sum of $300.00 per one-tenth 
of an acre for pre-merchantable Douglas-fir and triple stumpage value for merchantable size 
timber damage or unauthorized removal.  
 
 9. Grantor Access.  Grantor and Agent reserve the right to go upon the Property at 
any time for any purpose, including, without limitation, to inspect cutting operations, make or 
maintain fire lines with conventional equipment, or do any other necessary work in good forestry 
management, including the carrying out of other operations which do not materially interfere 
with the terms of this Agreement. 
 
 10. Successors; Assignment.  The Agreement and its provisions shall be binding 
upon and inure to the benefit of Grantor, its successors and assigns and to the benefit of Grantee, 
its successors and assigns.  Grantee may not assign its rights or obligations hereunder without the 
prior written consent of Grantor.  Such consent shall not be unreasonably withheld or delayed 
provided that the assignee, in writing, affirmatively assumes the obligations of the assignor under 
this Agreement and provided that no such assignment shall relieve the Grantee of its obligations 
hereunder.  Under no circumstances shall Grantor be required to consent to an Assignment by 
Grantee if an individual or entity acceptable to Grantor does not enter into a written guaranty of 
the assignee’s obligations hereunder. 
 
 11. Indemnification.  Grantee shall indemnify, defend and hold Grantor harmless 
from and against any and all claims, losses, damages, expenses, liabilities, demands, and causes 
of action arising from (a) personal injury or damage to any person including Grantee, its 
contractors, subcontractors, agents, servants, employees or assigns, occurring on or about the 
Property or in any manner directly or indirectly growing out of or connected with the use or 
occupancy of the Property or any part thereof by the Grantee or any person associated with 
Grantee or the removal and transportation of Timber hereunder; (b) any breach of Grantee’s 
obligations or default by Grantee under this Agreement and (c) property damage directly or 
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indirectly related to or growing out of or connected with the use or occupancy of the Property or 
any part thereof by Grantee or any person associated with Grantee or the removal and 
transportation of Timber hereunder.  Grantee further agrees to indemnify, defend and hold 
harmless Grantor from and against any claims, costs or damages, liabilities or obligations 
relating to or arising from failure by Grantee, its contractors, subcontractors, employees, servants 
or assigns to comply with applicable Laws (including but not limited to environmental Laws) or 
the Forest Practices Act rules and statutes.  The indemnification provisions of this Section 11 and 
all other agreements of Grantor or Grantee to indemnify, defend and hold harmless the other 
contained herein shall survive the termination or expiration of the Term and of this Agreement. 
 
 12. Insurance Coverage.  Grantee agrees to maintain during the Term workmen’s 
compensation, public liability, vehicular liability and other insurance and shall cause Grantor to 
be named as an additional insured on all policies in regard to which such coverage is available in 
the insurance industry, to pay Social Security withholding and all taxes on workers as required 
by law and to indemnify, defend and hold harmless Grantor from and against any claims, losses, 
liabilities, costs, expenses, damages, demands, causes of action or obligations resulting from 
Grantee’s failure to do so.  Grantee agrees to provide a minimum of $1,000,000 of public 
liability insurance and $1,000,000 of over-the-road vehicle liability insurance on it and its 
employees, and require the same from its agents, contractors, and subcontractors or any person 
associated with the Grantee that travels to or from or on the property of the Grantor.  As 
evidence that Grantee has the workers compensation, public liability and other insurance 
required by law and under this Agreement, Grantee shall attach insurance certificates hereto as 
Exhibit “D”. 
 
 13. Warranty.  Grantor warrants that it owns title to the Property, free and clear of 
all liens, claims or encumbrances (“Title Exceptions”), except such Title Exceptions as do not 
materially interfere with the harvesting of Timber on the Property.  Grantor disclaims all other 
warranties in respect of the Property and the Timber, including but not limited to any warranties 
as to acreage, timber volume, timber species or timber age. 
 
 14. Default.  If Grantee or any of Grantee’s contractors, subcontractors or assigns 
shall so fail to fulfill any of their obligations hereunder (within any applicable cure period, if 
any), Grantor shall have all remedies provided in this Agreement or available at law or in equity. 
 
 15. Taxes.  Grantee shall pay any and all documentary stamp taxes, excise taxes and 
other taxes, fees and costs, if any, relating to this Agreement and the transaction described 
herein. 
 
 16. Entire Agreement.  This Agreement constitutes the entire agreement of the 
parties with respect to the subject matter hereof and supersedes and extinguishes any and all 
prior offers or agreements regarding the subject matter hereof, oral or written. 
 
 17. Miscellaneous.  Time is of the essence with regard to this Agreement and all 
matters set forth herein.  This Agreement and the obligations of Grantor and Grantee hereunder 
shall be interpreted, construed and enforced in accordance with the laws of the State in which 
the Property is located. 
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 18. ERISA.  Grantee represents and warrants that Grantee does not have a substantial 
connection with Grantor, Regions Bank or any affiliate of Grantor or Regions Bank.  Grantee is 
not a “party in interest” (as said term is defined in Section 3(14) of the Employee Retirement 
Income Security Act of 1974, as amended) with respect to any “employee benefit plan,” as 
defined in Section 3(3) of said act, with respect to which Regions Bank is a fiduciary. 
 

19. Notice.   Unless otherwise agreed, any notice or demand permitted or required 
hereby shall be made in writing and shall be delivered (a) by certified or registered mail, return 
receipt requested, with proper postage prepaid and addressed to the party as set out below, or (b) 
by hand delivery (which shall include delivery by reputable national overnight courier service, 
such as Federal Express) or facsimile transmitter to the address set out below.  Any such notice 
or demand shall be effective and deemed received on the date delivered by hand delivery, and on 
the date of receipt appearing on the return postal receipt for notices given by registered or 
certified mail.  Any notice or demand delivered by facsimile transmitter shall be confirmed 
telephonically prior to 4:30 p.m. (Eastern Time) on the date of transmission and followed and 
confirmed with next-day hand delivery of a copy thereof and shall be effective and deemed 
delivered on the date of facsimile transmission.  Rejection or other refusal to accept or the 
inability to deliver because of changed address of which no notice was given shall be deemed 
receipt of the notice, demand or request sent.  Either party may change its address for notices to 
any other location within the continental United States by notifying the other party of the new 
address in the manner provided herein for the giving of notices, with such change to become 
effective ten (10) days after notice of the change of address is given.  For the purposes hereof, 
notices shall be sent as follows: 

 
To Grantor:  RMK Select Timberland Investment Fund II, LLC 

c/o RMK Timberland Group 
Box 680  
Huntsville, AL 35804 
Attn John Lange 
Fax: (256) 535-0325 
Phone: (256) 535-6338 

 
  With a copy to: Stephen B. Schrock, Esq. 
     Morris, Manning & Martin, LLP 
     1600 Atlanta Financial Center 
     3343 Peachtree Road, NE 
     Atlanta, Georgia  30326-1044 
     Fax:   (404) 365-9532 
     Phone: (404) 504-7678 
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And to Agent:  Stuntzner Engineering & Forestry, LLC 
   Box 167 
   Dallas, Oregon 97338 
   Attn:   Cliff Barnhart 
   Fax: (503) 623-0414 
   Phone: (503) 623-9000 
 
To Grantee:        
         
         
         

Attn:         
Fax:       
Phone:       
 

Grantee will notify Agent at least twenty-four (24) hours prior to the beginning of the removal of 
the Timber by Grantee, its contractors or subcontractors.  In the event removal is discontinued 
more than two weeks, the Grantee agrees to notify Agent at least twenty-four (24) hours prior to 
resumption of the removal in order that proper inspections can be carried out by Agent.  Said 
notification shall be made by telephone to Agent’s Prattville, Alabama office, or other locations 
as directed in writing by Agent from time to time.   
 
 20. Arbitration.  It is agreed and understood between the Grantor and Grantee, its 
successors and assigns, that should any dispute arise as to the terms and conditions of this 
Agreement, that said matter will be settled by arbitration of three (3) arbitrators, whose majority 
decision shall be final and binding upon the parties hereto.  Said arbitrators shall be selected by 
the Grantor selecting one arbitrator, the Grantee selecting one arbitrator and the two arbitrators 
so selected shall together select a third arbitrator.  The selection of the arbitrators shall be 
commenced not later than thirty (30) days following any dispute which may arise and be 
completed with due and reasonable diligence.  The Term shall be extended if necessary to select 
the arbitrators and to complete the arbitration of the dispute. 
 
 

[SIGNATURES SET FORTH ON FOLLOWING PAGE] 
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 IN WITNESS WHEREOF, Grantor and Grantee have hereunto set their hands and seals, 
the day and year first above written. 
 
 
 GRANTOR: 

 
      
 
 
 

[SEAL] 
 
 

GRANTEE: 
 
      
 
 
By:         
Printed Name:       
Printed Title:        
 

[SEAL] 
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EXHIBIT “A” 

 
The Property 

 
[See Attached Deeded Legal Description] 

 



EXHIBIT A 
 

The Property 
 
The Designated Timber is located within portions of the N ½, NW ¼, Section 14, Township 
3 North, Range 3 West, Willamette Meridian, Washington County, Oregon.  The Grantor 
has marked the timber cutting unit boundary with fluorescent pink “Timber Harvest 
Boundary” flagging and line tags.  In addition, blue paint has been placed along boundaries 
where merchantable timber is located upon both sides of the sale area boundary.  Exhibit B 
shows the location of the timber cutting unit over aerial photography.  The timber cutting 
unit includes 35.4 acres, more or less, based upon mapping over the 2009 NAIP aerial 
photography. 
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EXHIBIT “B” 
 

The Sale Area 
 

[See Attached Map] 
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EXHIBIT “C” 
 

Harvesting Standards and Procedures 
 

[See Attached] 
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EXHIBIT “D” 
 

Insurance Certificates 
 

[See Attached] 
 
 


